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The Appellant's CASE. 


HE Appellant being a Merchant in Limerick, and having had conſiderable Dealings with the 

Reſpondent Ryves, a Merchant in Dublin, and the wa wry Doyle, a Merchant in London, and 

who were either Partners, or the one Agent or Factor for the other; the Reſpondent Doyle, in Au- 

guſt and September 1720, drew three Bills of Exchange on the Appellant, two for 500 J. each, and 
one for 400 l. payable to the Reſpondent Ryves, for Value in Account with him, and the Appellant accepted 
the ſame (tho he did not owe ſo much Money to the Reſpondent Doyle.) But thro! the general Decay of 
Trade and Credit, the Appellant not being able to pay the ſaid Bills, the Reſpondent Ryves cauſed them to 
be proteſted, and ſent the Proteſts to the Reſpondent Doyle, and repreſented to the ſaid Doyle, that the 
Appellant's Affairs were in a declining Condition. ; | a 

Tae Reſpondent Doyle, on receiving the Proteſt of the firſt Bill, ſent Directions to Ralphſon and 
Hewett, Merchants in Venice, to attach in his Name one Third Part of a Cargo of Salmon, which the Ap- 

lant had conſign'd to them on his own Account, by the Ship Henry of London; and to juſtify the 
e, ſent them the Proteſts he had receiv'd from Kyves. 8 

THE 1 Ryves having a general. Letter of Attorney from the 3 Doyle, preſs'd the 
Appellant for Payment of the ſaid Bills; and the Appellant not knowing his Effects at Venice were 
attached, and expecting an Allowance on adjuſting Accompts for whatever the Bills exceeded what he 
ow d the Reſpondent Doyle, did, in order to preſerve his Credit, and with an Intent to ſatisfy what was real- 
ly due from him, conſent to be charged with the ſaid Bills; and for Payment thereof, (but in Truſt never- 
heleſs for the Reſpondent Doyle) on the 19th of November 1720, execute a Bond to the Reſpondent Ryves, 
with a Warrant of Attorney to confeſs Judgment thereon, in the Penalty of 29601. condition'd for the Pay- 
ment of 14801. being the Contents of the ſaid Bills, together with the Sum of 801. due to the Reſpondent 
Ryves in his own Right. And as a further Security for the Payment thereof, aſſign'd to the Reſpondent 
Ryves, a Houſe and Cellar in Limerick, and a Moiety of the Ship Francis of Limerick, together with a Cargo 
of } Beef, Butter, and Hydes, then on Board the ſame, and a Sixth Part of the Succeſs of London, and her 
Cargo, and the Produce of the Appellant's Third Part of the Ship Henry's Cargo of Salmon at Venice 
whereupon, the Reſpondent Ryves gave up the ſaid Bills to the Appellant, to be cancell'd. 

Taz Appellant having afterwards receiv'd Advice of the Attachment of his Effects at Venice, gave 
Notice thereof to the Reſpondent Ryves, and deſir'd him to procure the ſaid Attachment to be diſcharged, 
and the Reſpondent Doyle offer d to releaſe the ſame, if the ſaid yves would give his Account Credit for the 
ſaid three Bills, or for the Security given by the Appellant for the ſame , but the ſaid Ryves refuſing to 
comply therewith, the Reſpondent Doyle wrote him a Letter dated the 4th of January 1720, (of which the 
ſaid Ryves ſent the Appellant a Copy) wherein he ſays, That ſince his Account had not Credit with him, 
for the Bills on the Appellant, the Appellant could conſequently have no Credit with him the ſaid Doyle, 
but was his Debtor for the ſame, and expreſs'd his Intention of allowing thereout what was due from him 
to the Appellant, and that the Effects attached at Venice, ought to be apply'd in Diſcharge of the Money 
due on the ſaid Bills. And the ſaid Doyle alſo by a Letter to the ſaid yves, and by verbal Declarations to 
his Correſpondents in London, declared he would releaſe the Effects in Venice, if the Reſpondent Ryves 
would give him Credit for the ſaid Bills, which the ſaid Kyves refuſed to do. 

Taz Reſpondent Ryves proſecuted tlie 4 on his Bond to an Outlawry, and obtain'd a Cuſto- 
dium of his Eſtate, and 2 to arreſt him, and filed a Bill in the Court of Exchequer in Ireland, to 
forecloſe the Appellant's Equity of Redemption in the ſaid Houſe and Cellar at Limerick; to which Bill 
the Appellant having put in an Anſwer, the ſaid Reſpondent did not think fit to proceed, but by a fieri 
facias ſold the ſaid Houſe and Cellar. 5 3 

Tux Appellant perceiving the Reſpondents were for holding him as Debtor to each of them, for the 
ſame Debt, and to make him pay the ſame twice over, did, in Eaſter Term 1722, file his Bill in the ſaid 
Court of Exchequer, and in Micbhaclmas Term 1 723 fil'd his Supplemental Bill in the ſaid Court againſt the 
Reſpondents and others, for a Diſcovery, and for an Injunction to ſtay the Reſpondent Ryves's Proceedings 
at Law, and for an Account, and an Allowance therein, for the Value of the Appellant's Effects attach'd at 
Venice, amounting to 500 l. and upwards, and alſo for 691 J. 35. 9 d. +, beſides Intereſt, and Charges there- 
on; due to the Appellant from the ſaid Doyle, and for 2001. and upwards, recover'd by the ſaid Doyle from 

ames Moody, Maſter of the Succeſs of London, for the Sixth Part of the ſaid Ship and Cargo, made over 

y the Appellant to the ſaid Kyves; and alſo for 2411. 24. 14. which the ſaid Ryves receiv'd for the 
Cargo of the Ship Francis; and alſo for 40}. and upwards, receiv'd by him for Freight made by the ſaid Ship; 
and for the Value of the Appellant's ſaid Houſe and Cellar in Limerick, diſpoſed of by the Reſpondent Kyves : 
and the Appellant by his Bill required the Reſpondent Ryves to ſet forth Copies of the Letters he receiv'd 
from the Reſpondent Doyle, and the Nature of their Correſpondence, whereby the Truſt wou'd appear. 

Tae Reſpondent KRyvers Anfwer to the Supplemental Bill being very inſufficient, the Appellant 
excepted thereto, and the ſaid Ryves ſubmitted to the fame, and took Time to anſwer ; whereupon an Ir.- 
junction iſſu d, until he ſhou'd put in a full Anſwer, _ 3 £ 5 : 

IN — Term 1723, the ſaid Ryves put in a ſecond Anſwer, which was reported inſufficient, and in 

after Term 1724, put in a third Anſwer, which was reported inſufficient ; and the Appellant then mov'd 
for an Attachment; but tho' the Court indulg'd him with Liberty to put in a fourth Anſwer, yet that was 
alſo reported inſufficient z whereupon the Appellant 6btain'd an Order in Mihaelmat Term 1724, for the 
Reſpondent Ryver to anſwer Perſonal Interrogatories, of which he was allow'd to take out a Copy. PER” 

* | 12 


— 
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Tux Reſpondent Ryves, in his..Apſivers, confeſs'd he had a- Letter of Attorney from D 


0 ole, and th 
he had not any Intereſt in the ſaid Bills drawn on the Ap ellant, when they came to his Hands, and * 
he refuſed to give Doyle Credit for them, after they were deliver d up to the Appellant; and that he charged 
Doyle with the uſual Commiſſion on the receiving the ſaid Bills; and alſo with 30“. 65. 4 d. for the Expen- 
ces of his Journey, whereof. 191. 1 5. was for his own Charges and Pains, in going to Limerick to get the 
Securities — the Appellant; and he confeſs'd in his firſt Anſwet, that Doyle, by a Letter to him, and b 
verbal Declarations to his Eorreſpondents in London, declared, that if the ſaid yves would releaſe Doyl; 
and give him Credit for the ſaid three Bills, or the Security given tor them by the Aa that then he 
would cauſe the Attachment on the ſaid Effects at Venice to be releaſed, and that the ſaid Ryves had refuſed 
ſo to do. , k 4 3 | 
eſnondent Ryves mov'd to diſſolve the Injunction; but upon full Debate on the Equity confeſs'd i 
25 June, 1725 his. a the 32 continued to the Hearing of the Cauſe, and the next Day the Rents of the — 
pellant's Eftate, granted in cuſtodium, were order d to be brought into Court. N | 
Tax Cauſe between the Appellant and the Reſpondent Ryves being at Iſſue, the Appellant proceeded 
to examine Witneſſes in Michaelmas Term 1725, and cloſed the ſame the 2d of December following; but the 
ſaid Reſpondent did not finiſh his Examination till the 22d of January, being two Days after he had conſented 
to Publication, and to the ſetting down the Cauſe to be heard that Term. | 7 
Tax Cauſe was heard on the 19th and 21th of February 1725; and in Eaſter Term, 1726, the ſame 
was further heard, and alſo further heard in Trinity Term followivg and it being then, and not before, objected 
by the Reſpondent Ryves's Counſel, that Doyle was not at the Hearing, the Court order'd the Cauſe ſhoulq 
ſtand over, and Doyle be brought before the Court, notwithſtanding the Appellant preſſed to have his Cauſe 
determined, and produced a Sequeſtration againſt Doyle for not appearing. | | | 
Tur Reſpondent Doyle put in his Anſwer in Trinity Vacation 1726, and the Appellant replied thereto 
in Michaelmas Term following. | 1 ; 3 i hs 
Tux Reſpondent Doyle having delay'd to rejoin, and being gone out of the Kingdom, the Appellant 
obtained an Order, that Service of his Attorney with a Subpwna to rejoin might be good Service, and he re- 
joined the 15th of February 1726; and then, to prevent the Appellant trom ſetting down the Cauſe, did, on 
the 13th of March following, take out a Commithon to examine Witneſſes in London returnable fine dilatione. 
Tux Appellant apprehending it might be material to have the Letters mention d in Ayves's Anſwer produced 
and proved, on the 23d of November 1726, obtained an Order for a Duces ſecum, requiring Ryves to bring into 
Court two Letters wrote to him by the ſaid Doyle, and confeſs d by him in his firſt Auſwer to the Supple- 
mental Bill; but Ryves, though duly ſerved, not obeying the ſame, the Appellant mov'd for an Attachment 
againſt him; but on his Attorney's promiſing to bring them in, in two Days, it was ordered that they ſhould be 
brought in — | = 1 
5 Aug. 1726. THe Reſpondent Kyves filed a Croſs-Bill againſt the Appellant, and therein (amongſt other Things) com- 
plained that the Appellant preſſed on his Cauſe to a Hearing, and praying the ſame might be ſtopp'd till he 
anſwer'd; and the Appellant having anſwer'd the ſame, the Reſpondent Kyves, the 22d of pril 1727, 
amended his Croſs-Bill, and ſtill prayed the Cauſe might ſtop till the Appellant anſwer d it. | | 
23 June, 12 TRE Appellant anſwered the amended Croſs-Bill. 3 | | 
Tux Appellant having obtained an Order to have Copies of the two Letters mentioned in the Duces 
tecum, and order'd to be brought into Court, upon ſearching for the fame, found that the Reſpondent Ryves 
had only brought in one of the ſaid Letters, whereupon the Appellant mov'd for an Attachment againſt 
Ryves ; (hb the Court was pleaſed (on a Suggeſtion of the ſaid Kyves's Counſel, that the ſaid Ryves was 
miſtaken when he confeſs'd the ſaid Letter in his firſt Anſwer) to refer it to Sir John C. Leger, one of the 
Barons of the ſaid Court, to inſpect the Pleadings and Proceedings in the Cauſe, and to report whether the 
Reſpondent Ryves ever had ſuch a Letter as in the ( Yder for the Duces tecum mentioned. 
30 7une,17273 Mx. Baron St. Leger made his Report, and certified, that it did not appear to him that the Reſpondent 
Doyle wrote to the Reſpondent Kyve; a Letter containing the Words in the Order for a Duces tecum mentioned; 


and he was of Opinion it was through Miſtake that the ſaid yves confeſs'd that he believ'd the ſaid Dole 


„7 


wrote ſuch a Letter to him. | R 

1 July, 1127, Tur Reſpondent Ryves obtained an Order to confirm the Baron's Report, unleſs Cauſe. 

AND the ſame Day the Court order'd the Cauſe to be ſet down to be heard between the Appellant and the 

Reſpondent Ryves, ad requiſitionem defendentis, notwithſtanding their former Order that the Cauſe ſhould ſtand 
over until Doyle ſhould be . before the Court; and though the Commiſſion taken out by the ſaid Doyle 
was not return'd, and notwithſtanding the Prayer of the ſaid Kyves's Croſs-Bills to ſtop the Cauſe until the 
Appellant had put in his Anſwer, and which Anſwer had been then in but ſeven Days; and although a Re- 
port of Conſequence in the ſaid Cauſe was not yet confirmed, and the Appellant had not delay'd ſetting down 
the 2 without which, by the Rules of the Court, it ought not to have been ſet down at the Requeſt of 
the Defendant. | | 

Nov. 1727. Txt Appellant filed Exceptions to the ſaid Baron's Report, for that the ſame was contrary to the Confeſſion 
of Ryves in his firſt Anſwer, which was ſworn when he had all the ſaid Doyle's Letters by him, and the 
Tranſactions were freſh in his Memory; and for that no Part of his ſubſequent Anſwers had explain'd that 
Confeſſion to have been a Miſtake; and for that the Baron had exceeded his Authority in founding his Re- 
port on Papers no ways in the Cauſe, _ 45 | | * 

7 Nov. 1727, Tu Appellant having been ſurprized by the Order for ſetting down the Cauſe, mov'd to have the 
ſame reſerr d to the proper Officer for Irregularity at peril of Coſts; but the Court was pleaſed to reje the 
Motion, and to order the ſame to ſtand over to the 13th of November. | EQ 

11 N. v. 1727 THe Appellant mov'd to diſcharge the Order for ſetting down the Cauſe, as being irregular ; but the 
Counſel for the Reſpondent Ryves on this Motion taking Notice that the Appellant had filed Exceptions to the 
Baron's Report, which it was pretended he had no Right to do, the Court would not grant the Motion, but 
2 a ſhort Day for hearing the Exceptions to the Report, and orde 
0 


en rd the Cauſe to continue in the Paper 
Cauſes. 


17 N. i727 Tur Report and * came on to be heard, and there being no Evidence in the Pleadings and Pro- 


ceedings in the Cauſe to ſupport the Report, the Court was pleaſed to admit two Letters, ſaid to be wrote by 
Mejheurs Auox and Neſbit to the Reſpondent Kyves, but not proved in the Cauſe to be rea 


d, and to adjourn over 
the Cauſe to the next Day, and order Ayves to make an Affidavit. N Fry 
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13 Nov. 1727 jeſs the Depoſitions taken thereon ſhould be brought in within ten Days a 


| 29 Nov. 1727 


16 Mey, 1923 


J 1728. 


Reaſon 
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ä Ryves having accordingly made an Affidavit, wherein he ſwore that he was miſtaken in 
wer where he confeſs d the Letter as aforeſaid, the Court admitted the ſame to be read, and there- 
upon confirm'd the Baron's Report, whereby the Appellant was put to great Expences, and thereby depriv'd 
of having the Original Letter to produce againſt Doyle at the Hearing, which the ſaid Ryves had Before con- 
ſented to produce. | | AN | 
Tua the Commiſſion taken out by Doyle being not returned, the a. 1 obtain'd an Order, that un- 

ter Service of the Order on Doyl:'s 
Attorney, the Cauſe ſhould be ſet down to be heard on the Pleadings, which Order was ſerved on Doyl:'s 
Attorney the ſame Dar. | 4 | | | 

Tur notwithſtanding the Appellant preſſed on his Cauſe to a Hearing with what Speed he regularly could 
yet the Reſpondent Ryves, deſigning to bring on the ſame before the Reſpondent Doyle could be brought to a 
Hearing, he got the Cauſe tall'd on to be heard; and the Appellant being adviſed he could not, after the 
former Order made by the Court to bring Doyle to a Hearing, ſafely proceed to a Hearing without the ſaid 
Doyle; and therefore refuſing to go on, the Court order'd the Cauſe to continue in the Paper. | 

Tur fame Day the Reſpondent Kyves moved the Court to diſſolve the Injunction, under Pretence that the 
Appellant delay'd hearing the Cauſe, and notwithſtanding all poſſible Diligence had been uſed by the Appel- 
lant to bring on the Cauſe according to the Rules of the Court, and that Doyle had not then return'd his Com- 
miſſion, yet the Court was pleaſed to diſſove the Injunction; whereby the Reſpondent Ryves was permitted to 
receive the Rents and Profits of the Appellant's Lands granted to him i Cuſtodium, and to diſpoſe of his Goods 
and Chattels by virtue of the Judgment he had againſt the Appellant, notwithſtanding the Equity confeſs'd in 
the ſaid Reſpondent's Anſwers; and notwithſtanding the ſaid Doyle and the Reſpondent Ryves had already 
received 2 from the 3 and out of his Effects, more than the Appellant owed them. 

Tat Appellant, under all theſe Inconveniences, endeavour'd to get his Cauſe heard, and the Reſpon- 
dent Doyle not having return'd any Depoſitions on his Commiſſion, the Appellant obtain'd an Order that the 
Cauſe with Doyle ſhould be heard on the Pleadings, and the Cauſe with Kyves to come on at the ſame Time. 

BoTH Cauſes came on to be heard, and, after opening the Pleadings for both the Reſpondents, the Court 
was pleaſed to declare, that it appear d that Doyle had been a Bankrupt in England, and that the Commillioners 
ought to be brought before the Court; and therefore refuſed to proceed to hear the Cauſe, and ſtruck the ſame 
out of the Paper for want of proper Parties, : 

THarT the Appellant being adviſed that as his Cauſe was circumſtanced the Reſpondent Ryves was anſwerable 
for what he and Doyle had received out of the Appellant's Effects, over and above what was due on the ſaid 
Bond and Securities perfected to the ſaid Ryves as aforeſaid ; and that if the Appellant made the Commiſſioners 
or Aſſignees of Doyl:'s Statute of agg adn (if any ſuch there were) Parties to his Bill, yet he could not compel 
them to appear and anſwer the ſame, they living in England, out of the Juriſdiction of the Court, and 
having no Effects in Irelaud. The Appellant, on the 7th of June, obtained an Order to have the Cauſe again 
ſet down to be heard. | 

Trex Cauſe came on again to be heard, and the Court refuſed to proceed on the Hearing, or to revive the 
In junction, or to take Care of the Appellant's Effects or Eſtate in the Hands of the Reſpondent Ryves, though, 
upon a fair Account to be taken, the Appellant inſiſts the Bond and Securities perfected to the ſaid yves are 
fully paid, with a great Overplus. : | 

Taz Appellant, conceiving himſelf aggrieved by the ſaid Order of the 1oth of June 1727, and by 
the Baron's Report made in purſuance thereof, and by the Orders of the 1ſt of Fuly 1727, and the 13th of 
November 1727, and the Orders of the 17th and 18th of November 1727, made on the hearing the Report and 
Exceptions taken thereto,” and by the Order of the 29th of November 1727, made for diſſolving the Injunction; 
and by the ſeveral Orders of the 16th of May and the 9th of Zuly.1728, and the Proceedings made on hearin 
the Cauſe, hath 1 N therefrom to your Lordſhips, and humbly hopes the ſame ſhall be reverſed, for theſe 


Reaſons amongſt others: 


Tur Re 


— - 


I. Fox that the ſaid three Bills were drawn upon the 9 payable to the Reſpondent Ryves, as 
Doyle's Correſpondent, and -Kyves was accountable to Doyle only for what Money he ſhould receive on 
theſe Bills; and the Appellant not having paid the Bills, but given Security for the Money due upon 
them; the Reſpondent Kyves muſt be conſider d as a Truſtee for Doyle for ſuch Securities; Kyve; having 

| deliver'd up to the Appellant the Bills themſelves to be cancell'd, and refuſed to give Doyle Credit for 
them. 5 | a ; | 

III. Since then the Appellant, among other Things, aſſign'd to Ryves in Truſt for Doyle, as a Security for 

the Value of theſe Bills; Appellant's Share in the ſaid Cargo of Salmon at Venice, and Doylz having 
canſed:the ſaid Effects to be attach'd, and receiv'd the Value thereof; the Appellant ought to have 
Credit for the Produce thereof, and of what other Effects were aſſigned to Ryves,, and poſſeſſed by Doyle. 

III. Eſpecially ſince it appears by Ryvess Anſwer, that Doyle, by his Letter to him, and Declarations to 
his Correſpondents, agreed, if Kyves would either give him Credit for the Bills, or the Securities given 
for the ſame, he would take off the ſaid Attachment, but Kyves declined ſo to do. e 
Tr Appellant therefore ought in all Events to have Credit for whatever Doyle receiv'd ; and the 
{ame mad be apply d in Satisfaction of the Money due upon theſe Bills, and for Payment whereof 
ſuch Security was given, as aforeſaid. | 3 bY 
IV. Ir ſeems very unreaſonable, after the Reſpondent Ryves had anſwer d, and confeſs d a particular 
Letter to be in his Cuſtody, and after he was order'd to bring it into Court, and his Attorney in 
Court ſubmitted to do it, to ſuffer him a conſiderable Time afterwards to avoid producing that Letter, 
under Pretence that he was miſtaken, and never had ſuch Letter; and it was, as Appellant apprehends, 
unreaſonable to allow Letters to he read to ſupport the pretended Miſtake, which were not proved in 
the Cauſe — Such a Practice may produce innumerable Inconveniencies. | 
v. There does not ſeem the leaſt Foundation, in this Caſe, for ſetting down the Cauſe ad Requiſi' Defen- 
dentis, ſince the Appellant did every Thing in his Power to bein on the Cauſe ; and tho' on the Ob- 
jection made by Reſpondent Ryves's Counſel, the Court order d Doyle to be made a Party, yet it was 
apparent Doyle was in the ſame Intereſt with Kyves, and us d all 1maginable Delays, to prevent the 
Cauſe being heard ; and when the Cauſe was ſet down at the Requeſt of the Defendant, Doyle had not 
then return'd his Commiſſion z and there is not one Inſtance of an affected Delay in the Ain 
ut 


= 


but all of them proceeded from the Reſpondents; and whatever Delay had been cccafion'd by not pro. 
ducing the Letters, proceeded from Kyves himſelf, 

VI. SINCE it appeard, Doyle had receiv'd the Value of the ſaid Cargo of Salmon, and the Appellant 
inſiſted upon Credit for that, on the Account with Doyle's Truſtee, who had that very Thing atlign'd to 
him in Truſt for Doyle z there ſeem'd no Reaſon to make the Aſſignees Parties, eſpecially where they 
were out of the Juriſdiction of the Court: But if there had, they ought to have made that an Objec- 
tion, when it was inſiſted to make Doyle a Party; the Reſpondent Ayves, before that "Time, well 
knowing he was a Bankrupt. i g act 

VII. S1NCE the Injunction was originally granted upon the Merits, and to continue till the Hearing of 
the Cauſe : Since the Hearing was thus prevent by the repeated Objections and Delays of the Ke- 
ſpondent Ryves, there did not ſeem any Reaſon to diſſolve the Injunction, but the ſame ought to have 
been continn'd till the Hearing; it appearing, the Reſpondent Kyves was a Truſtee for Doyle, who 
had receiv'd the very Effects which been aſſign'd as Security to Ryves, for the Debt due to Doyle : 
And it were extreamly unreaſonable, to ſuffer Doyle's Traſtee to proſecute the Appellant at Law, fur 


the very Thing which Doyle had receiv d. 


THE Appellant therefore humbly hopes the ſaid ſeveral Orders 1 againſt, ſhall by 
reversd, and that the ſaid Injunqtion may be reviv'd ;, or that your Lordſhips will 


make ſuch Order for the Appellant's Relief, as to your Lordſhips ſhall ſeem meet, 


P. Yorke, | 
William Hamilton. 
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